PALLI NE ESTEMVES ET AL
| BLA 97-165 Deci ded My 23, 1997

Appeal s froma Decision of the Galifornia Desert Ostrict, Bureau of
Land Managenent, approving mning plan of operations CACA 36957.

S ay deni ed; Decision affirned.

1 Environnental Quality: Environnental S atenents--M neral
Lands: Environnent--Mning dains: Han of (perations--
National Environnental Policy Act of 1969: Environnent al
Satenents

A plan to conduct exploratory operations in a permtted
mning project was properly found to have no
significant environnental inpact based on an

envi ronnent al assessnent prepared in 1996, in reliance
on portions of an environnmental inpact statenent
prepared for the project in 1995, that reasonably

eval uated cumul ative inpacts of other mning and
appl i ed proper mtigation neasures to deal wth

bl asti ng.

APPEARANCES.  Frederick Marr, Esg., Bishop, Galifornia, for Appellants
Paul i ne Esteves and Ti nbi sha Shoshone Tribe of Death Valley; Luke (ol e,
Esq., San Francisco, Galifornia, for Tinbi sha Shoshone Tribe of Death
Val | ey; Roger Hynn, Esqg., Boulder, (olorado, for Desert dtizens Agai nst
Pollution; R Tinothy MG um Esg., Véshington, DC, for Intervenor (R
Briggs Qorporation;, John R Payne, Esq., Ufice of the Pacific Sout hwest
Regional Solicitor, Departnent of the Interior, Sacranento, Galifornia,
for the Bureau of Land Managenent .

(PN ON BY ADM N STRATI VE JUDEE ARNESS

Paul i ne Esteves, the Tinbi sha Shoshone Tribe of Death Valley, and
Desert dtizens Against Pollution have appeal ed froma Novenber 26, 1996,
Deci sion of the R dgecrest Resource Area, Bureau of Land Managenent (BLN),
that approved a proposed mning plan of operations (CACA 36957) submtted
by (RBriggs Gorporation (Briggs) for the Briggs Project, an existing gold
mne in the Panamnt Range, Inyo Gounty, Galifornia. Appellants have filed
a statenent of reasons (SOR in support of their appeal, and request we
stay the BLM Deci si on pendi ng appeal, pursuant to 43 CF.R 8§ 4.21. They

139 I BLA 152

WAW Ver si on



| BLA 97-165

al so seek inmedi ate action on their stay request, citing previous action
taken by the Board of Land Appeal s in an appeal froma 1995 BLM Deci si on
approving the initial mning plan for the Briggs Project, as described in
Ti nioi sha Shoshone Tribe of Death Valley (Tinbisha), 136 | BLA 35, 36 (1996).
This is considered to be a request for expedited consideration of this
appeal , which is granted.

Briggs, the mine operator, has noved to intervene and has furni shed a
proposed Answer to the SCRfiled by Appel lants. The request to intervene
is granted; Briggs, as the operator directly affected by BLMs Deci si on,
nay properly intervene as a party to this appeal. Briggs’ Answer is filed
and the appeal is now therefore, ripe for decision on the nerits. See
43 CF. R 88 4.412, 4.414.

A stay nay issue, under 43 CF. R 8 4.21, if it is show to be in
the public interest and provided there is a likelihood the party seeking
the stay wll prevail onthe nerits, after consideration has been given
to the potential relative harmto the parties of stay issuance and
provided there is a likelihood of inmediate and irreparable harmif a stay
is denied. See 43 CF. R 8§ 4.21(b)(1). The burden to show a stay shoul d
issue rests wth the party who seeks it. 43 CF.R § 4. 21(b)(2).

Applying this standard, we find Appel | ants have shown there is no
I1kelihood they wil succeed on the nerits of their appeal and affirmthe
BLM Deci si on to approve Briggs' exploration plan.

The BLM Deci si on here under revi ew approved a pl anned ext ensi on of
exi sting operations at the Briggs mnesite. The proposal approved by BLM
allowed drilling and road construction, under specified limtations, on
31 acres inthe North Briggs and Gl d Tooth areas of an area previously
permtted for mning under an existing mne plan of operations. See BLM
Decision at 1; Exploratory Plan of (perations dated My 1, 1996, at 6; id.
at figure 3. The decision to allow exploration rests on a deci sion record
finding no significant inpact would result fromthe expl orati on proposed,
based upon Environnental Assessnent (EA) CA- 065- NEPA96-63. The adequacy of
this docunent, prepared under authority provided by the National
Environnental Policy Act of 1969 (NEPA), 42 US C 8§ 4332(Q (1994) and
i npl enenti ng Gounci | on Envi ronnent al Q.Jallty (CEQ regulations, is
chal | enged by Appel | ants.

They contend the EA failed to consi der cunul ative environnent al
i npacts of a nearby mining project in A easant and Hope Canyons and ot her
mning in the Panamnt Range. (SRat 22, 28.) It is alleged that the EA
contai ns i nadequat e envi ronnental protection neasures, greatly
under esti nmat es the consequences of the proposed expl oration, and proposes
i nadequate mtigati on neasures for controlling environnental damage. (SR
at 32, 34, and 35.)

The EA at issue is not the only NEPA statenent prepared by BLM
affecting the Briggs Project. 1In 1995, a detailed Environnental | npact
Satemnent (BS for the Briggs Project was prepared by BLMin cooperation
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wth Briggs, Inyo Gunty, the National Park Service, and the US Arny
Qorps of Engineers. See Fnal BS Briggs Project, Inyo Gunty, Gilifornia
(1995); Tinbisha, supra, at 136 IBLA 36. The EA prepared in 1996 by
BLMreferred to and relied upon this earlier planni ng docunent when
considering mitigation neasures and cumul ative effects of other mning in
the Panamint Range. This approach, called tiering by the CEQregul ati ons,
is encouraged. See 40 CF. R § 1502.20. Questions concerning the effect
of cumul ative inpacts of other mining operations in the Panamint Range on
the Briggs Project were considered inthe 1995 BS, wherein, it was
predicted that there would be "a high level of gold exploration” in the
vicinity, (BHSat 522.) The BS predicted that:

Wthin the next three years, BLManticipates the potential for
one new mne being constructed in the vicinity of the [Briggs
Project]. BLMhas estimated that this potentia mne woul d be
expected to disturb approxi mately 120 acres and renove a total
of 150 acres frommultiple use until reclamation is conpl et ed.

See HS at 5220 Qunulative inpacts fromthis anticipated activity were
anal yzed by the BS on pages 5 through 23.

Nonet hel ess, Appel | ants conpl ain that BLMs EA overl ooks the
\Vor | dbeat er Project of Gonpass Mnerals, Limted, an open-pit mne pl anned
in Aeasant and Hope Ganyons, Inyo Gounty. (SCRat 22-28.) Proposed
mning and reclamation plans for the Vrl dbeater Project are included in
the case file before us on appeal. The Vorl| dbeater Project is proposed
as a cyanide leach facility, according to the plans provided, that wll
di sturb about 166 acres on the western flank of the Panamint Range about
5 mles east of Ballarat towsite, in an operation simlar to that
anticipated by the 1995 HS

[1] DO scussion in the HS concerning such a project and cumul ati ve
effects to be expected fromsuch a devel opnent and ot her expl oration in
the Panamnt Range were, therefore, relevant to the anal ysis nade by BLM
when the 1996 EA was prepared. The EA adopted and relied upon the
anal ysis of cumul ative effects fromanticipated mning activity descri bed
inthe HS See EAat 11. In so doing, BLMfound that cumul ative inpacts
of the proposed 31-acre exploratory drilling upon other mning activity
woul d be "mni nal " because other mning projects in the area "are general |y
isolated fromeach other and fromthe proposed action." (EAat 15.) This
finding is supported on the record before us, reasonably eval uates the
effects of the Vérl dbeater operation as presently planned, and is
consi stent wth findings concerning cumul ative inpacts of existing and
prospective mning projects appearing inthe HS  Appel lants have fail ed
to showerror in BLMs anal ysis of the cunul ative effects of other mining
inthe vicinity of the Briggs Project.

Appel lants al so argue that BLMhas not consi dered cumul ative effects
of other mining exploration presently contenpl ated by Briggs itself.

QGontrary to the argunent rai sed by Appel | ants, however, the cunul ative
ef f ect
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of the near termmnining expl oration operations in the Panamint Range whi ch
were anticipated by the BHS was not overlooked by the EA The HS to
which the EAis tiered, observes, concerning probable future mning

expl oration in the Panamint Range, that "BLManticipates that future gold
expl oration activities woul d di sturb about 50 acres of the western flank of
the Panamnt Range." (B Sat 523.) The probabl e cumul ative effects
anticipated fromsuch activity are then described. 1d. The 3l-acre
operation proposed by Briggs fits wthin the descri bed range of activity.

It is therefore concluded that BLMs EA which incorporated the HS

anal ysis of potential cunulative effects of exploration activity, correctly
eval uated the Briggs proposal. onsequently, Appellants have not shown any
I'ikelihood of success on the nerits of their case concerning this aspect

of their appeal .

Appel l ants' argunent concerning mtigation neasures adopted by the
EAis directed toward possi bl e di sturbance of bats by blasting activity
near adits inthe Gld Tooth area. (SR at 3538.) Gncerning this
potential environnental danage, Appellants argue that anal ysis of noise
mtigation appearing in the 1995 HS nay not be relied upon by the EA
because the earlier statenent did not specifically deal wth the
expl oration activity now proposed at the Qld Tooth site. (SRat 37,

n.6.) Appellants do not, however, explain why. No error or oversight has
been shown in the use nade by BLMof mtigation neasures for bl asting
during expl orati on operations on the 31-acre area to be explored on the
Briggs Project. The 1995 H S describes nmitigati on neasures for activities
such as this, which the EA adopts and applies to the presently proposed
plan of exploration. This is a proper approach to pl anni ng under NEPA

See 40 CF. R § 1502.20; Gabi net Mbuntai ns WI derness v. Peterson, 685 F.2d
678, 682 (DC dr. 1982).

Appel lants al so argue that the Tribal Appellant was wongly excl uded
fromconsultation wth BLMand that such excl usi on endangers Tri bal
cultural, religious, spiritual, historic, and natural resources. (SR
at 3, 9, 15, and 18 through 21.) These argunents were rejected in our 1996
Decision in Tinbisha at 136 | BLA 39 because the Tribe was | andl ess. There
is no question that the Tribe recei ved notice of the proposed expl oration
activity and was permtted to conment, as an interested party to the
pl anni ng here under review and it did so. Because there is no allegation
that the land-hol ding status of the Tribal Appellant has changed since that
decision issued, our ruling on this issue al so remai ns unchanged. Because
the Tribe is presently wthout Tribal lands, it is not of a class entitled,
as amatter of law to be consulted by BLM 1d. Appellants have not
identified any areas where cultural resources exist or are likely to be
danmaged by mining operations in the 31-acre exploration area, and the
record indicates that a search of the site has reveal ed none. (EA at 11.)

The Tribal Appel lant cannot, therefore, succeed on the nerits of this
i ssue.

The record on appeal denonstrates, therefore, that Appel | ants cannot
prevail in their argunents concerni ng perceived i nadequacies in the EA
The BLMproperly referred to the 1995 HS in preparing the 1996 EA of
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Briggs' proposed expl oration plan; by using this nethod, BLMreasonably
eval uated cumul ative inpacts of other mning in the area, and neasures

for mtigation of effects of the proposed mning expl orati on were properly
adopted. The BLMcorrectly found, based upon the EA that the proposed
activity woul d have no significant inpact on the Panamnt Range
environnent. See Red Thunder, Inc., 124 |BLA 267, 282 (1992). Because
review of the request for stay has reveal ed that Appel | ants cannot succeed
on the nerits of the issues raised on appeal, their request for stay is
deni ed, and BLMs Deci sion nust, of necessity, be affirned. See Texaco
Trading & Transportation, Inc., 128 I BLA 239, 241 (1994).

Accordingly, pursuant to the authority del egated to the Board of Land
Appeal s by the Secretary of the Interior, 43 CF. R 8§ 4.1, the request for
stay is denied and the Deci sion appeal ed fromis affirned.

Franklin D Arness
Admini strative Judge

| concur:

RW Milen
Admini strative Judge
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